
 SEQ CHAPTER \h \r 1Tribal-State Compact Focus of Legal Attention


It was inevitable that sooner or later a very important legal document would become a fountain for attorney attention, which means of course, litigation testing the various signatories legal rights, obligations, and exposures.  It has taken three years since S.B. 1252 and its model state-tribal compact was enacted and approved by the voters of the State of Oklahoma for the legal eagles to bring into the third branch of a three branch government the legal cases on issues involving the state-tribal compact.  What are those issues?  They are the important issues of the nature and scope of sovereignty of the Indian tribes; issues which ask a State of Oklahoma Court how far will the State of Oklahoma be able to enter into the internal workings of what was formerly the business of only the tribes.


The website and brochure for the Oklahoma Office of State Finance, Gaming Compliance Unit, which has an explanatory “(for Compacted Tribal Gaming)” right after its  official government title says this:

In the 2004 Legislative Session, the Oklahoma Legislature approved Senate Bill 553 and subsequently amended that with Senate Bill 1252. The legislation referred to a vote of the People of the State of Oklahoma the “State-Tribal Gaming Act”. The referendum was approved in the November 2, 2004 vote. 

The newly passed State Question 712 establishes a model tribal gaming compact, essentially a “pre-approved” offer to all federally recognized Indian tribes as defined in the legislation. Acceptance of the Compact, approval by the Secretary of the Interior and subsequent publication in the Federal Register allows compacting tribes to operate the following covered games:

electronic bonanza-style bingo games 

electronic amusement games 


electronic instant bingo games 

nonhouse-banked card games

The Compact establishes monthly exclusivity payments and one-time startup and annual assessments for the operation of covered games. 

The laws include minimum state regulatory requirements on games, accounting and auditing standards, the licensing of employees, liability insurance, property claim procedures and several other provisions.
The bill does not affect the authority of the National Indian Gaming Commission (NIGC). That organization still has the authority to ensure that gaming activities comply with the Indian Gaming Regulatory Act (IGRA).
Finally, the bill establishes a State Compliance Agency (SCA), which is identified as the Office of State Finance (OSF.) The Gaming Compliance Unit (GCU) is the subunit of OSF, which has the authority to carry out the State’s oversight responsibilities under the Compact. 



In case you weren’t looking, the references to respecting tribal law, our tribal gaming commissions, or our tribal leaders are noticeably absent.  Why is that?  Whatever your answer is, and the correct one is the first one you thought of, this compact was negotiated with two branches of the Oklahoma government, the Governor for the Executive Branch of the State of Oklahoma and the Legislature of the Legislative Branch.   Now it is the third branch of the Oklahoma Government, the Judicial Branch to have their turn at the game!  The judicial branch has its own ways of coming to decisions which resolve differences between opposing parties.  A couple of early entries into the tribal-state compact sweepstakes are the cases of Diamond Games Enterprises, Inc. vs. Multimedia Games, Inc., Robert F. (Skip) Lannert, Gordon Graves, Clifton Lind, Video Gaming Technologies, Inc., and John Yarbrough in Oklahoma County, and the case of Danny Dye and Pat Dye vs. Choctaw Casino of Pocola, Oklahoma, and the Choctaw Nation of Oklahoma, which is a case currently in the Oklahoma Court of Civil Appeals.  These two cases have very competent and qualified attorneys on all sides.


The cases are new enough to not have their slang names, such as “Diamond vs. MGAM” or whatever, and your own legal counsel may refer to them under various titles.  I prefer “The Dye Case” for the Choctaw case, and the “Diamond Games case” is already taken by the famous federal court case, so we will have to wait.  


Getting money from companies who allegedly violate the Oklahoma law on unfair trade practice is a large concept.   A lot of business practices which are “unfair” is perfectly legal in a competitive market society (for example, “caveat emptor” or “let the buyer beware” is a legal precept everyone needs to know), but the law of most jurisdictions, including Oklahoma, breaks certain company practices into different categories of prohibited conduct.  Alleged violation of some of these Oklahoma rules is what the Oklahoma County case against Multimedia Games and VGT is all about.  Why anyone is applying Oklahoma State law to activities occurring on Indian lands is a subject in itself, and really may be the point we want to someday address, but in the meantime, we see that VGT settled a couple of months ago and therefore escaped the Order of Oklahoma County Judge Noma Gurich dated the 28th day of November, 2007.  In her Order Judge Gurich determined that the electronic games of MegaNanza and Real Time Bingo versions 1.0, 1.1, and 1.2 are class III under the Indian Gaming Regulatory Act for State of Oklahoma purposes, that Multimedia Games is not exempt from the Oklahoma Anti-Trust Reform Act, the Oklahoma Deceptive Trade Practices Act and other Oklahoma laws allowing civil liability against a wrongdoer.  Judge Gurich also ruled, “Maintenance of this case in this Court does not violate Indian sovereignty” and “This case is not preempted by the IGRA”.  Not preempted by the IGRA in this case means that IGRA does not supercede the powers of the Judge’s court under the Constitution and laws of the State of Oklahoma.   Just reading this shows again there is a strong view that the  IGRA created new rights and privileges in 1988, which is far from what it did.  The IGRA only capped the pre-existing right of the Indian tribes to regulate gaming activities on their own land. The fact tribal entities or the tribe themselves operate gaming facilities only made sense for several reasons, some of them legal reasons, but there were individuals engaged in gaming operations, but they were regulated by the tribes.  What had been happening for 8 years was the string of court victories the tribes had won against the states.  These court cases reaffirmed the tribes rights and the states had no say in what happened on Indian lands.  The IGRA was enacted to reign in the ever expanding recognition of tribal power.  


Now the Oklahoma County case file by Diamond Games moves on to the issues of how much damage has occurred, how money is owed, and other issues such as Interlocutory Appeal.  The main argument of Diamond Games is that it offered to the Indian tribes a bonafide class II game, but Multimedia Games, and others, offered games they represented as class II but which were actually class III.  This created an unfair situation, according to Diamond, where they were playing by the rules, but those who broke the rules profited, at the expense of Diamond Games.  


What are the repercussions of the ruling of Judge Gurich?  Several participants to the  state-tribal compact may be affected.  It is dangerous to say too much on as we do not want to give anyone any ideas and also we do not know what different people might pursue as a result of this ruling.  But one looming conflict we see and which has been discussed already in several conversations might be best described as a parallel case, one not dependent on the ultimate outcome of the Diamond v. MGAM case.  The discussions we have heard involves a spin-off case as a separate lawsuit where gaming companies sue other various gaming companies in Oklahoma or possibly even federal court using Oklahoma law (this is possible under procedure rules involving “diversity” cases). The allegations in that case would be that games which were introduced into the Oklahoma Indian gaming market which were represented as class III compact games in fact are “slot machines”, aka Johnson Act devices and therefore not “covered games” under the Oklahoma State-Tribal Compact.  In summary, the argument states that Section 3(H) of Oklahoma S.B. 1252 as approved by Oklahoma State Question 712, specifically prohibits slot machines. Certain gaming manufactures, sales agents, etc, have represented their games as within the scope of the terms and legal definitions of allowed games under the Oklahoma State-Tribal Compact when in fact these  same games have been certified as slot machines in other jurisdictions.  They will bring in the federal definitions of a Johnson Act device and point out that Oklahoma as a state has criminal laws which prohibit gambling devices which fit such definitions and S.B. 1252 recognizes this.


So, the argument will go: we (insert the name of a plaintiff(s) here) have been damaged by you (insert the name of a defendant(s) here) because you sold games you and your gaming laboratory (insert name of defendant here), pandered this game as within the scope of the Oklahoma State-Tribal Compact, when in fact it was not.  You placed into the marketplace a slot machine while we (plaintiffs) played by the rules and lost our legitimate expected share of the market. 


The case which has already come out of the Oklahoma District Court and is before the Oklahoma Court of Appeals, the Dye case, is about as outrageous as it gets.  Outrageous meaning it must be coming from an Oklahoma court trying to regain jurisdiction over Indian lands and activities on those lands, particularly gaming, where all the money is (can you see the wringing hands? I can).


In this case the Oklahoma Appeals Court says that because a tribe/nation enters into the Oklahoma State-Tribal Compact it waives jurisdiction to the courts of the State of Oklahoma in ways not readily apparent in the language of the Oklahoma State-Tribal Compact, which is a form appearing in the State law.   This means events can happen which were not agreed upon by the tribe when it signed the compact.  The Choctaw Nation has filed a Petition for Re-hearing and has several options before it.  In the normal course of litigation it has the Supreme Court of Oklahoma and after that, if necessary, the Supreme Court of the United States which has the discretion on which cases they take.  The Choctaw also have the federal courts for any federal questions, but this is a case about a contract/compact under state law, so that is not promising.  They also have the option of arbitration under the terms of the Compact which they may or may not try to invoke.  Then, there is the option of declaring the whole thing void because it was not what was signed up for and intended by the tribe. 


The repercussions here are pretty clear.  Should the Court of Civil Appeals and the Oklahoma Supreme Court expand state court jurisdiction beyond what is already granted to the State of Oklahoma in the plain language of the compact, then tribes may seriously want to declare the existing language and the compacts void.  Then a new State-Tribal Compact will have to be renegotiated.  If we have to renegotiate a class III compact, and the NIGC blows up our class II games, what do we have as a strength on our side in the negotiating process? 


Stay tuned.
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